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This is a massive case, and the Court is very busy. The defense has tried to simplify
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INTRODUCTION

After failing to prevail in the November election for
President of the United States, Donald Trump sought a
partial recount of two counties, Dane and Milwaukee, where
voters had voted particularly heavily for his opponent, Joe
Biden. Election officials in those counties duly recounted the
votes and confirmed the result, with minor adjustments
resulting in a slightly higher margin in his opponent’s favor.
On November 30, the Chair of the Wisconsin Elections
Commission canvassed the results and determined that the
recount results were correct.

Wisconsin law, specifically Wis. Stat. § 9.01(6),
provides the exclusive remedy to appeal such a
determination. The Chair’s determination triggered the
Trump campaign’s right to bring that appeal in circuit court.
Instead, the campaign filed this petition for an original
action before this Court.

This Court should not accept the petition because it
does not meet the criteria for this Court’s original
jurisdiction. Wisconsin law provides the exclusive remedy for
this type of case, and Petitioners must follow that path.
Further, the basis for this appeal, four untimely-raised legal
disagreements with how election officials applied the
election statutes during voting, are not valid reasons to
overturn the results of an election where voters relied in
good faith on election officials’ administration of that
election. And specifically in the context of this partial
recount and the remedy Petitioners seek here,
disenfranchising voters in only these two counties would
result in one set of rules being applied to some voters and a
different, less strict set applied to other voters, a result
prohibited by the U.S. Supreme Court.

EXHIBIT E
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ARGUMENT

I. This case is an inappropriate candidate for this
Court’s original jurisdiction because Petitioners’
exclusive remedy is the recount appeal
mechanism under Wis. Stat. § 9.01(6).

The Petition does not meet the standard for an
original action in the first instance because, as Petitioners
recognize, Wis. Stat. § 9.01 provides the exclusive remedy to
appeal a recount determination.

As the Petition lays out, Petitioners sought a partial
recount for Dane and Milwaukee Counties. After the recount
confirmed the original tally and the Chair of the Elections
Commission canvassed and certified the results, the
Petitioners could appeal that determination to circuit court
under Wis. Stat. § 9.01(6). Indeed, their Memorandum
acknowledges that that process is their “exclusive remedy.”
(Mem at 26/27.)

But instead of pursuing that route, they came straight
to this Court, arguing either that there was not time to
utilize their exclusive remedy (Mem at 27) or potentially
that the Governor’s signing the certificate of ascertainment
was an “attempt to deny Petitioners their right to appeal the
determination of the recount” (Petition at 9). Neither
argument holds water.

Section 9.01 provides for expedited proceedings and
makes no exception for Presidential elections. And federal
law anticipates and incorporates such proceedings. The
Governor’s signing of the certification of ascertainment does
nothing to strip a candidate of his or her right to pursue a
recount appeal.

2
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Petitioners need to follow their statutory remedy here.
This Court’s original action jurisdiction is not a mechanism
for a litigant to ignore statutorily-required procedures.

A. The exclusive remedy to pursue a recount
appeal is Wis. Stat. § 9.01(6).

The petition should be denied because Petitioners
cannot evade the “exclusive judicial remedy” for litigation
arising out of recount proceedings: a judicial review
proceeding under Wis. Stat. § 9.01 that begins in the circuit
court and then works its way up the appellate ladder.
Nowhere does Wis. Stat. § 9.01 allow Petitioners to evade its
“exclusive” requirements simply by asking this Court to
invoke its original jurisdiction.

As Wis. Stat. § 9.01(11) provides, “[t]his section
constitutes the exclusive judicial remedy for testing the right
to hold an elective office as the result of an alleged
irregularity, defect or mistake committed during the voting
or canvassing process.” See also Carlson v. Oconto Cty. Bd. of
Canvassers, 2001 WI App 20, 9 7, 240 Wis. 2d 438,
623 N.W.2d 195 (describing Wis. Stat. § 9.01 as the
“exclusive remedy for any claimed election fraud or
irregularity”); State ex rel. Shroble v. Prusener, 185 Wis. 2d
102, 111, 517 N.W.2d 169 (1994) (noting legislative intent to
“make[ ] the recount appeal procedure the exclusive judicial
remedy for testing the right to hold elective office”). “The law
1s well settled that where a statutory remedy is provided, the
procedure prescribed by the statute must be strictly pursued
to the exclusion of others.” Siskoy v. Walsh, 22 Wis. 2d 127,
131, 125 N.W.2d 574 (1963).

The “exclusive judicial remedy” for a recount appeal
has two critical aspects that are relevant here.

3
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First, the appeal begins in circuit court, not this Court:
“Within 5 business days after completion of the recount
determination . . . any candidate, or any elector when for a
referendum, aggrieved by the recount may appeal to circuit
court.” Wis. Stat. § 9.01(6)(a). The supreme court’s only role
1s for its chief justice to appoint a circuit judge to hear the
appeal, where the underlying election was held in more than
one judicial administrative district (as was this one). Wis.
Stat. § 9.01(6)(b). After the circuit court finishes the
proceedings, any appeal then proceeds to the court of
appeals. Wis. Stat. § 9.01(9).

Second, the “exclusive judicial remedy” entails a
specific set of statutory procedures set forth in Wis. Stat.
§ 9.01(7)—(8). One crucial procedure relates to the record: the
reviewing circuit court must “issue an order directing each
affected county, municipal clerk, or board, and the
commission, to transmit immediately all ballots, papers and
records affecting the appeal to the clerk of court or to

impound and secure such ballots, papers and records, or
both.” Wis. Stat. § 9.01(7)(a).

Another key provision limits the scope of review to
evidence presented and objections made during the recount:
“The court may not receive evidence not offered to the board
of canvassers” and “[a] party who fails to object or fails to
offer evidence of a defect or irregularity during the recount
waives the right to object or offer evidence before the court,”
with narrow exceptions. Wis. Stat. § 9.01(8)(c). Similarly,
Wis. Stat. § 9.01(8)(d) creates a deferential standard of
review for factual findings: “If the determination depends on
any fact found by the board of canvassers . . ., the court may
not substitute its judgment for that of the board of
canvassers or the chairperson or designee as to the weight of
the evidence on any disputed finding of fact.”

4
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Petitioners essentially ask this Court to nullify all
these statutory requirements by accepting this matter as an
original action. They ask this Court to skip the statutory
requirement that recount appeals begin in the circuit court.
Wis. Stat. § 9.01(6)(a). And they ask this Court to let them
1ignore all the important statutory procedures regarding the
record and scope of review specified in Wis. Stat. § 9.01(7)—
(8). It 1s difficult to see what remains of Wis. Stat. § 9.01’s
“exclusive judicial remedy” if it can be evaded as easily as
this.

Respondents are not aware of any authority that
allows this Court to ignore exclusive statutory review
mechanisms using either 1its constitutional original
jurisdiction under Article VII, § 3, or its general
superintending power over the lower courts. Indeed, the
Legislature’s power to create exclusive judicial remedies
would be eviscerated if someone could avoid them simply by
Initiating an original action like this one.!

At bottom, ignoring every one of Wis. Stat. § 9.01’s
requirements by initiating an original action—as Petitioners
request here—is clearly not what the Legislature envisioned
when it created “the exclusive judicial remedy for testing the
right to hold an elective office as the result of an alleged
irregularity, defect or mistake committed during the voting
or canvassing process.” Wis. Stat. § 9.01(11). The petition
should be dismissed on that basis, alone.

1 Even if this Court concluded that it could ignore Wis.
Stat. § 9.01’s mandate that recount appeals begin in circuit court,
1t should still adopt the procedures set out in Wis. Stat. § 9.01(7)—
(8). Those procedures are designed to ensure the orderly review of
recount disputes like this one. Without them, the parties will be
left with no clear set of rules for resolving what may prove to be a
complicated set of legal and factual election disputes.

5
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B. Federal law anticipates and incorporates
such recount proceedings, and the
Governor’s signing of a certification of a
determination is no hindrance to those
proceedings.

The Petitioners assert that in order for an orderly
recount appeal process to take place in the 2020 presidential
election, this Court must order the Governor to withdraw
the certificate of ascertainment of Wisconsin’s electors that
he has already issued and transmitted to the United States
Archivist pursuant to Wis. Stat. § 7.70(5)(b) and 3 U.S.C. § 6,
and that the Court must enjoin both the Wisconsin Elections
Commission and the Governor from certifying any electors
until after Petitioners’ recount appeal is completed. (Petition
at 25-26; Mem. at 5.) Petitioners also assert that the normal
recount appeal process under Wis. Stat. § 9.01(6)—(9) cannot
be followed in this election because both state and federal
law require Wisconsin to certify a slate of electors in time for
them to cast their electoral votes on December 14, 2020. Pet.
Mem. at 26-27. See also Wis. Stat. § 7.75(1); 3 U.S.C. § 7.

Those assertions are wrong. There is no reason to
invalidate the existing certificate of ascertainment or to
enjoin the Commissioner or the Governor from certifying
electors, because the 1issuance of a certificate of
ascertainment does not impair the Petitioners’ ability to
obtain a meaningful recount appeal under Wis. Stat.
§ 9.01(6). There is also no necessity for their recount appeal
to bypass the procedural requirements in Wis. Stat.
§ 9.01(6)—(9) because, contrary to their suggestion, neither
federal nor state law requires their recount appeal to be
completed before December 14.

The recount appeal process allows a recount petitioner
to obtain meaningful judicial review of any procedural
irregularities in the administration of an election that have

6
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been alleged in a recount petition. See Wis. Stat. § 9.01(6)—
(9). The availability of such review is not affected by the
issuance of a certificate of ascertainment prior to the
completion of such litigation.

In a Presidential election, once a certificate of
ascertainment has been prepared showing the results of the
canvass of the Presidential election and the names of the
chosen electors, the Governor is required to sign the
certificate, affix the great seal of the state to it, and send it
to the U.S. administrator of general services. Wis. Stat.
§ 7.70(5)(b); 3 U.S.C. § 6. In addition, the Governor must
prepare six duplicate originals of the certificate of
ascertainment and deliver them to one of the chosen
presidential electors. Id. Those steps must be completed on
or before the first Monday after the 2nd Wednesday in
December (this year, December 14), which 1s the federally
prescribed date on which the electors must convene and cast
their electoral votes. Id. That statutory deadline ensures
that Wisconsin’s electors will receive their certificates from
the Governor in time for them to perform their duty to
convene and cast their electoral votes on December 14. See
Wis. Stat. § 7.75(1); 3 U.S.C. § 7. The procedure under Wis.
Stat. § 7.70(5)(b) exactly parallels the first part of the
corresponding federal statute, 3 U.S.C. § 6, with the addition
that the federal provision requires a state governor to
transmit the certificate of ascertainment not only on or
before the first Monday after the 2nd Wednesday in
December, but also “as soon as practicable” after the identity
of the chosen electors has been ascertained through the state
canvassing process. 3 U.S.C. § 6.

The second part of 3 U.S.C. § 6, however, provides an
additional procedure for reporting the outcome of any
election contest that may take place in state court.
Specifically, if there shall have been any final determination

7
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of a proceeding under state law for contesting the
appointment of any or all of the state’s electors, then the
executive of the state is required, as soon as practicable, to
send a “certificate of such determination” to the U.S.
Archivist. 3 U.S.C. § 6. Then, prior to the first meeting of
Congress thereafter, the U.S. Archivist must transmit copies

of the certificate of determination to each House of Congress.
Id.

The two-part structure of 3 U.S.C. § 6 thus provides
that a state governor, in some circumstances, might issue
both a certificate of “ascertainment,” which 1s based on the
results of state election canvassing, and a certificate of
“determination” that reports the final outcome of any state
election contest proceeding that may have been subsequently
completed. The plain language of 3 U.S.C. § 6 anticipates the
possibility of more than one certificate, because it requires
that “copies in full of each and every such certificate”
received by the Archivist must be transmitted to the two
houses of Congress. 3 U.S.C. § 6 (emphasis added).

In addition, the language of 3 U.S.C. § 6 also impliedly
indicates that a certificate of determination may be issued
after the electors have convened and cast their electoral
votes on the first Monday after the 2nd Wednesday in
December. The certificate of ascertainment, which 1is
expressly required to be issued on or before that date, is also
required to be sent to the electors themselves—presumably
so that they have their certificates when they convene and
vote on that date. See 3 U.S.C. 6; Wis. Stat. § 7.70(5)(b). The
certificate of determination, in contrast, is not required to be
sent to the electors themselves, but rather is only required to
be sent to the U.S. Archivist, who in turn must send it to
Congress. See 3 U.S.C. § 6. That procedure reflects the fact
that a certificate of determination may be issued after the
electors have already convened and voted. Therefore, even if

8
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a state court reaches a final decision on an election contest
after the originally certified electors have convened and
voted, the certificate of determination ensures that Congress
will be advised of the state court decision when it convenes
in joint session on January 6, 2021, for the purpose of
counting the electoral votes from all the states. See U.S.
Const., Amendment XII; 3 U.S.C. § 15.

A fairly recent and significant historical precedent
illustrates the different functions of a certificate of
ascertainment and a certificate of determination under 3
U.S.C. §6. On November 26, 2000, Florida Governor dJeb
Bush issued a certificate of ascertainment based on the
initial certification of the election by the Florida Elections
Canvassing Commission. Later, on December 13, 2000,
Governor Bush 1issued a second Certificate of Final
Determination of Contests Concerning the Appointment of
Presidential Electors, which conveyed the final outcome of
litigation in multiple courts contesting the initial election
outcome that had been reflected in the original certificate of
ascertainment. Therefore, when Congress met in joint
session on dJanuary 6, 2001, it had the benefit of both
certificates from Florida.2

Similarly, here, Wisconsin has already issued issue a
certificate of ascertainment based on the initial state
canvass of the presidential election, and would be required
by 3 U.S.C. § 6 to submit a certificate of determination based
on the subsequent outcome of a recount appeal in the

2 An archived version of the two Florida 2000 certificates
can be found at https://web.archive.org/web/20041203233758/
http://www.archives.gov/federal_register/electoral_college/2000_ce
rtificates/ascertainment_florida.html.

9
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Wisconsin state courts. Both certificates would then be
presented to Congress for its ultimate decision.

For similar reasons, it 1s not necessary to
super-expedite state court proceedings in order to complete
them by December 14. Petitioners assert that if this Court
does not immediately take this case, Wisconsin is at serious
risk of having no representation in the Electoral College on
December 14. (Pet. Mem. at 27.) That is simply false. Under
both 7.70(5)(b) and 3 U.S.C. § 6, the Governor must issue a
certificate of ascertainment to one slate of electors on or
before that date. That slate of electors then must convene
and vote on December 14. See Wis. Stat. § 7.75(1); 3 U.S.C.
§ 7. As long as these state and federal statutes are followed,
there 1s no possibility that Wisconsin could end up without
representation in the electoral college.

The only way that unlawful and completely
unacceptable outcome could happen would be if this Court
were to grant the Petitioners’ request to enjoin the Governor
from certifying a slate of electors by December 14, as
required by both Wis. Stat. § 7.70(5)(b) and 3 U.S.C. § 6. As
long as the Court does not interfere in the way requested by
the Petitioners, there 1s zero risk that Wisconsin will have
no electoral votes on December 14. The procedure prescribed
by Congress accommodates Petitioners’ right to a
meaningful recount appeal.

II. This case is an inappropriate candidate for this
Court’s original action jurisdiction because a
petition for recount cannot achieve the
exclusion of ballots based on belated legal
challenges to how election officials conducted
the election.

The Petition is also an inappropriate candidate for this
Court’s original action jurisdiction because Petitioners’
disagreement with the recount determination 1s based
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entirely on legal disagreements with how election officials
Iinterpreted the voting laws in preparing for and carrying out
the election. These challenges come too late and would
unconstitutionally punish voters who relied in good faith on
election officials’ guidance.

Petitioners complain that people applied to absentee
vote using form EL-1223, a form created by the Elections
Commission and long in use?; that election officials relied on
longstanding advice from the Elections Commission on
correcting witness addresses (Memorandum at p.15 n.6);
that local officials failed to take unspecified steps to ensure
that voters who had self-identified as “indefinitely confined”
had done so in compliance with the law; and that Dane
County should not have collected absentee ballots to assist
voters and should instead have required them to use U.S.
Mail.> Petitioners were aware that officials were applying
the laws in each of these ways prior to the election.

Such disagreements cannot form the basis of a recount
appeal, especially where the issues were known to the
campaign prior to the election and where voters relied in

3 https://elections.wi.gov/forms/el-122.

4 While this Response does not undertake to explain the
many flaws in Petitioners’ understanding of the voting laws, their
dislike of EL-122 is a good example. Nothing in Wisconsin’s
election law requires a voter to request an absentee ballot on a
separate piece of paper rather than using the same paper used as
a ballot envelope. The case they cite, Lee v. Paulson, 2001 WI App
19, 241 Wis. 2d 38, 623 N.W.2d 577, has nothing to do with this
situation: that case dealt with voters who had made no written
request.

5 Petitioners assert that the parks where ballots were
collected were not “ballot sites.” (Pet. 60.) This is simply incorrect;
voters were dropping off absentee ballots, not voting.
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good faith on election officials’ administration of the election.
Laches bars these claims because Petitioners could have
challenged them before the election occurred and in time for
the people of Wisconsin to adjust. Due process principles also
bar the exclusion of ballots as Petitioners request because it
would deprive voters of their right to vote when they
reasonably relied on election officials’ administration of the
election.

A. Laches bars Petitioners’ effort to use
challenges to officials’ construction of
voting statutes as a way to selectively
disenfranchise voters.

Laches is an equitable defense premised on the simple
proposition that “equity aids the vigilant, and not those who
sleep on their rights to the detriment of the opposing party.”
State ex rel. Wren v. Richardson, 2019 WI 110, 9 14, 389 Wis.
2d 516, 936 N.W.2d 587 (internal quotations omitted); see
also Reynolds v. Sims, 377 U.S. 533, 585 (1964) (noting that
court called upon to grant relief in election cases “should act
and rely upon general equitable principles”). In Wisconsin,
laches may properly bar a party’s claims where the balance
of equities favors its application and where the party
asserting laches establishes three elements: (1)
unreasonable delay in bringing a claim; (2) the defending
party’s lack of knowledge that the first party would raise the
claim; and (3) prejudice to the defending party caused by the
delay. Wisconsin Small Bus. United, Inc. v. Brennan, 2020
WI 69, § 12, 393 Wis. 2d 308, 946 N.W.2d 101.

Laches plays an important role in, and is routinely
applied to, election-related matters. E.g., In re Price, 191
Wis. 17, 210 N.W. 844, 845-46 (1926) (finding petitioner
challenging county canvass “guilty of laches” and noting that
delay in seeking relief left inadequate time to remedy
alleged defect without disruption to election process); Soules
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v. Kauaians for Nukolii Campaign Comm., 849 F.2d 1176,
1180 (9th Cir. 1988) (noting that laches may bar post-
election challenges “in order to create an appropriate
incentive for parties to bring challenges to state election
procedures when the defects are most easily cured”). As one
court explained, the enforcement of laches in the election
context prevents perverse, undemocratic outcomes:
“[F]ailure to require pre-election adjudication would permit,
if not encourage, parties who could raise a claim to lay by
and gamble upon receiving a favorable decision of the
electorate and then, upon losing seek to undo the ballot
results in a court action. Hendon v. N.C. State Bd. of
Elections, 710 F.2d 177, 182 (1983) (internal quotations
omitted); see also

As set out above, the four legal challenges raised by
Petitioners turn entirely on state election procedures that
could have been challenged months or, in some cases years,
ago. Petitioners’ challenges focus on: (1) the requirement
that in-person absentee voters request a ballot by written
application (Pet. 20); (2) the counting of absentee ballots
accompanied by a witness certification that election officials
wrote on (Pet. 21); (3) absentee voting by electors who
designated themselves as “indefinitely confined” after March
25, 2020 (Pet. 23); and (4) the collection of absentee ballots
at “democracy in the park” events in Dane County (Pet. 26).

Petitioners’ belated claims regarding these issues
satisfy each and every element for applying laches.

First, Petitioners unreasonably delayed in bringing
these claims. “In the context of elections, . . . any claim
against a state electoral procedure must be expressed
expeditiously.” Fulani v. Hogsett, 917 F.2d 1028, 1031 (7th
Cir. 1990). Here, Petitioners can offer no excuse that would
justify failing to present before the election their claims,
premised as they are on procedures established before the
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election to carry out the election in accordance with
Wisconsin law. Petitioners waited to challenge widely known
procedures until after millions of voters cast their ballots in
reliance on those procedures. That delay is unreasonable
under both the law and common sense.

To understand the extent Petitioners’ lack of diligence,
consider each challenge in turn. With regard to requesting
an absentee ballot by written application under Wis. Stat. §
6.86(1)(ar), although Petitioners allege that officials in Dane
and Milwaukee counties “did not require [in-person
absentee] voters to submit a written application,” their true
contention is that the application method those officials used
was insufficient. (Pet. 20.) What Petitioners do not mention
1s that it has long been apparent that the Commission has
advised election officials that the combined absentee
certificate envelope/application can be used to satisfy the
application requirement for in-person absentee voters. See
Wisconsin Elections Commission, Form EL-122 Official
Absentee Ballot Application/Certification (revised Aug. 2020)
(available at https:/elections.wi.gov/forms/el-122). As one

example, the Commission published guidance in January
2016 advising that, for in-person absentee voters, “the
combination application/certification certificate envelope will
suffice as the absentee application.” See Wisconsin Election
Commission, Overview of Absentee Voting Rule at 11 (Jan.

26, 2016) (available at https://elections.wi.gov/publications/

manuals/absentee-voting-overview).

Regarding the propriety of clerks filling in missing
address information for absentee ballot witness certificates,
the Commission’s guidance to local election officials has been
in place for over four years. Compare Wisconsin Elections
Commission, Am. Memo. Re Absentee Certificate Envelopes,
dated Oct. 18, 2016 (available at https://elections.wi.
gov/node/4188) with Wisconsin Elections Commission,
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Memo. Re Spoiling Absentee Ballot Guidance, dated Oct. 19,
2020 (available at https://elections.wi.gov/node/7190). Again,
this issue could have been ironed out years before the 2020
general election, without any risk of disenfranchising voters
who already cast their ballots in reliance on the
Commission’s advice.

As for Petitioners’ challenge to voters who claimed to
be “indefinitely confined,” that issue was litigated almost
eight months ago. On March 27, 2020, Mark Jefferson and
the Republican Party of Wisconsin filed a petition for an
original action with this Court to address the issue. See Pet.
for Original Action, date March 27, 2020, Supreme Court of
Wisconsin, No. 2020AP000557-0OA. This Court reviewed the
Commission guidance on indefinite confinement to local
officials and concluded that it “provides the clarification on
the purpose and proper use of the indefinitely confined
status that i1s required at this time.” (Pet.-App. at 236
(Supreme Court March 31, 2020 Order).) And it also
enjoined the Dane County clerk from dispensing his advice
about indefinite confinement during the Governor’s Safer at
Home emergency order. (Pet.-App. at 236-237 (Supreme
Court March 31, 2020 Order) (enjoining County Clerk for
Dane County from “posting advice . . . inconsistent with . . .
WEC guidance” regarding voters claiming indefinitely
confined status and finding the WEC guidance “provides the
clarification . . . that is required at this time”).)

Given that litigation, Petitioners obviously could have
pressed this indefinite confinement issue in the many
months between when it emerged and the November general
election, thus allowing Wisconsin voters to adjust
accordingly.

The Petitioners’ objections to “democracy in the park”
events could, likewise, have been raised well before the
November 3 election given that they were widely publicized
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in advance and that they concluded on October 3. (Pet.-App.
163-184.) Indeed, the Wisconsin legislature was sufficiently
aware of the event that, in the days before the first
scheduled event, it sent a letter to the Madison City Clerk
asking that she cancel the event.6 See Letter from Misha
Tseytlin to Maribeth Witzel-Behl, Sept. 25, 2020 (available
at https://www.wpr.org/sites/default/files/september 25 2020
letter _to_city clerk witzel-behl.pdf).

The second laches requirement—Ilack of notice to
Respondents—is also met here. The Petitioners’ failure to
present these claims when they would reasonably be
expected to do so—that is, before the election—is sufficient
to satisfy the second laches element. See Brennan, 393 Wis.
2d 308, 9 18 n.10 (noting that failure to bring claim within
reasonable time supports conclusion that party asserting
laches lacked knowledge); Schafer v. Wegner, 78 Wis. 2d 127,
133, 254 N.W.2d 193 (1977) (same); see also 27A Am. Jur. 2d
Equity § 124 (noting that focus of this element is on whether
party asserting laches “acted in good faith belief that the
right had been abandoned”). In the context of election
litigation, where arrangements must be made and
procedures put in place well before an election so that
electors can effectively exercise their right to vote, it is
expected that legal challenges will be presented with
sufficient time to adjust course. See Fulani, 917 F.2d at 1031
(“[Alny claim against a state electoral procedure must be
expressed expeditiously.”); c¢f. Republican Nat. Comm. v.
Democratic Nat. Comm., 140 S. Ct. 1205, 1207 (2020)
(observing that the Supreme Court has “repeatedly
emphasized” that courts should not alter election rules “on

6 The legislature never pursued any further action to enjoin
or otherwise challenge the event.
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the eve of an election”). Petitioners, who are no strangers to
pre-election litigation, made no such effort here.

Lastly, the prejudice caused by Petitioners’ delay is
obvious and profound. Petitioners sat on their claims,
allowing the Commission and local officials to carry out the
state election in accordance with their understanding of the
law, allowing millions of Wisconsinites to vote in reliance on
those procedures, only to attack those decisions after they
became irreversible. See Fulani, 917 F.2d at 1031 (“As time
passes, the state’s interest in proceeding with the election
Increases 1n importance as . . . irrevocable decisions are
made.”). This is precisely the type of prejudice the laches
doctrine exists to prevent.

Many courts—including this one—have recognized
that 1impermissible prejudice occurs when a party
unreasonably delays in pursuing an election challenge. See,
e.g., Hawkins v. Wisconsin Elections Comm’n, 2020 WI 75,
95, 393 Wis. 2d 629, 948 N.W.2d 877 (“[I]t is too late to
grant petitioners any form of relief that would be feasible
and that would not cause confusion and undue damage to
both the Wisconsin electors who want to vote and the other
candidates in all of the various races on the general election
ballot.”); In re Price, 191 Wis. 17, 210 N.W. 844, 845-46
(1926) (finding petitioner challenging county canvass “guilty
of laches” and noting that delay in seeking relief left
inadequate time to remedy alleged defect while complying
with election deadlines).”

7 See also Williams v. Rhodes, 393 U.S. 23, 34-35 (1968)
(upholding denial of equitable relief to litigant seeking ballot
access, noting that delay in pursuing claim created potential for
“serious disruption of election process”); Kelly v. Pennsylvania,

No. 68 MAP 2020, 2020 WL 7018314, at *1 (Pa. Nov. 28, 2020)
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The equities weigh heavily in favor of applying laches
here. Nothing less than the right of every Wisconsinite to
have their vote for President counted is at stake if
Petitioners’ requests are granted. It is difficult to imagine an
equitable consideration favoring Petitioners that could
outweigh so fundamental a right. See State ex rel. Frederick
v. Zimmerman, 254 Wis. 600, 613, 37 N.W.2d 473 (1949)
(“The right of a qualified elector to cast a ballot for the
election of a public officer . . . is one of the most important of
the rights guaranteed to him by the constitution.”); see also
Roth v. Lafarge School Dist. Bd. of Canvassers, 2004 WI 6,
9 19, 268 Wis. 2d 335, 677 N.W.2d 599 (“Wisconsin courts
have consistently noted that they do not want to deprive
voters of the chance to have their votes counted.”).

As the U.S. Supreme Court has recognized,
“Confidence in the integrity of our electoral processes 1is
essential to the functioning of our participatory democracy.”

(“[I]t 1s beyond cavil that Petitioners failed to act with due
diligence . . . . Equally clear is the substantial prejudice arising
from Petitioners’ failure to institute promptly a facial challenge to
the mail-in voting statutory scheme, as such inaction would result
in the disenfranchisement of millions of Pennsylvania voters.”);
Liddy v. Lamone, 398 Md. 233, 245, 919 A.2d 1276 (2007) (noting
in context of challenges to state election procedure claims must be
pursued “without unreasonable delay, so as to not cause prejudice
to the defendant” and collecting cases); Blankenship v. Blackwell,
103 Ohio St. 3d 567, 572—74, 817 N.E.2d 382 (2004) (“If relators
had acted more diligently, the Secretary of State would have had
more time to defend against relators’ claims . . . .”); Marsh v.
Holm, 238 Minn. 25, 55 N.W.2d 302 (1952) (“One who intends to
question the form or contents of an official ballot to be used at
state elections must realize that serious delays, complications,
and inconvenience must follow any action he may take and that,
unless a reasonable valid excuse be presented, . . . he should not
be permitted to complain.”).
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Purcell v. Gonzalez, 549 U.S. 1, 4 (2006). “If citizens are
deprived of th[e] [right to vote], which lies at the very basis
of our Democracy, we will soon cease to be a Democracy.”
Frederick, 254 Wis. at 613. One could not shake the public’s
confidence in our electoral process more vigorously than by
allowing unforeseeable post-election legal challenges to
nullify an entire state’s election for President.

In light of Petitioners’ inexcusable delay, equitable
considerations must bar the relief Petitioners seek—the
categorical disenfranchisement of thousands of Wisconsin
voters. See Donald J. Trump for Pres., Inc. v. Boockvar, -- F.
Supp. 3d --, 2020 WL 6821992, *1 (M.D. Pa. 2020)
(“Plaintiffs ask this Court to disenfranchise almost seven
million voters. This Court has been unable to find any case
in which a plaintiff sought such a drastic remedy in the
contest of an election . ...”).

B. Constitutional due process bars
Petitioners’ efforts to invalidate votes
where the voters relied in good faith on
officials’ voting process.

Even if laches did not bar Petitioners’ claims, the
remedy they seek—the exclusion of hundreds of thousands of
absentee ballots—would be unlawful because it would
violate Wisconsinites’ federal due process rights by
retroactively overriding election procedures that those voters
relied on.

Once a state legislature has directed that the state’s
electors are to be appointed by popular election, the people’s
“right to vote as the legislature has prescribed 1is
fundamental.” Bush, 531 U.S. at 104 (per curiam). That
fundamental right to vote includes “the right of qualified
voters within a state to cast their ballots and have them
counted.” United States v. Classic, 313 U.S. 299, 315 (1941).
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Thus, the power that Article II vests in the state legislature
1s necessarily “subject to the limitation that [it] may not be
exercised in a way that violates other specific provisions of
the Constitution,” including provisions that protect the
fundamental right to vote. Williams v. Rhodes, 393 U.S. 23,
29 (1968). And while Article II unquestionably allows a state
legislature to change the method for choosing the state’s
electors, it cannot make changes in such a manner or under
circumstances that would violate the Due Process Clause of
the Fourteenth Amendment. So while the Wisconsin
Legislature could seek to amend the existing Wisconsin
statutes to provide in future presidential contests for direct
legislative appointment of presidential electors, the
guarantee of due process forbids this Court from enforcing
the type of post-election rule changes the Petitioners seek.
See Griffin v. Burns, 570 F.2d 1065, 1079 (1st Cir. 1978)
(retroactive invalidation of absentee ballots violated due
process).

In general, a due process violation exists where two
elements are present: “(1) likely reliance by voters on an
established election procedure and/or official
pronouncements about what the procedure will be in the
coming election; and (2) significant disenfranchisement that
results from a change in the election procedures.” Bennett v.
Yoshina, 140 F.3d 1218, 1227 (9th Cir. 1998). As relevant
here, Wisconsin voters who reasonably relied on the
established voting procedures that Petitioners only now
challenge will be disenfranchised by the thousands, raising
serious concerns of a due process violation. This Court
should avoid granting a remedy that will create a
constitutional violation. See Wright v. Sumter Cty. Bd. of
Elections & Registration, 361 F. Supp. 3d 1296, 1301 (M.D.
Ga. 2018) (declining to adopt remedial redistricting plan
proposed by plaintiff, and noting “the obligation of the Court
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to ensure that a remedial plan is constitutional”), affd, No.
18-11510, 2020 WL 6277718 (11th Cir. Oct. 27, 2020); Baber
v. Dunlap, 349 F. Supp. 3d 68, 77-78 (D. Me. 2018)
(observing “a certain degree of irony because the remedy
Plaintiffs seek could deprive more than 20,000 voters of
what they understood to be a right to be counted with
respect to the contest between [two candidates],” and noting
that “such a result would [raise equal protection concerns
about “valuing one class of voters . . . over another”); see also
Ford v. Tennessee Senate, No. 06-2031, 2006 WL 8435145, at
*14 (W.D. Tenn. Feb. 1, 2006) (“Voters whose right to vote is
challenged must be afforded minimal, meaningful due
process to include, notice and opportunity to be heard before
they can be disenfranchised”).

Federal courts have exhibited sensitivity to the
reliance interests of voters in considering injunctive relief in
response to election challenges. For example, in Griffin, the
First Circuit held that a Rhode Island Supreme Court
decision unexpectedly changed state law after voters had
relied on their absentee ballots being counted, and that “due
process 1s implicated where the entire election process
including as part thereof the state’s administrative and
judicial corrective process fails on its face to afford
fundamental fairness.” 570 F.2d at 1078.

Similarly, in Northeast Ohio Coalition for Homeless v.
Husted, the Sixth Circuit considered a case in which wrong-
precinct and deficient-affirmation provisional ballots were
disqualified because of poll-worker error that caused the
ballot deficiencies. 696 F.3d 580, 585 (6th Cir. 2012). The
court noted that the Due Process Clause protects against
“extraordinary voting restrictions that render the voting
system fundamentally unfair,” id. at 597, and concluded that
“[t]o disenfranchise citizens whose only error was relying on
poll-worker instructions appears to us to be fundamentally
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unfair,” id. at 597. Accordingly, the Sixth Circuit affirmed a
preliminary injunction entered by the district court that

required ballots cast incorrectly as a result of poll-worker
error to be counted. Id. at 589-90.

Because Petitioners made no effort to pursue these
challenges earlier, thousands of Wisconsinites cast their
votes 1n reliance on the procedures dictated to them by
election officials. Widespread disenfranchisement for
following the rules does not comport with due process or a
healthy democracy.

* % % % %

Petitioners say they care about how these laws are
applied in future elections (Petition at 24). They can pursue
such clarification from the courts through a declaratory
judgment action. But they cannot raise them as a way to
disenfranchise voters who relied in good faith on election
officials’ advice.

III. The Petition is an inappropriate candidate for
this Court’s original action jurisdiction because
the remedy Petitioners seek would violate the
equal protection rights of voters in the
recounted counties.

Leaving aside the exclusive recount remedy in Wis.
Stat. § 9.01 and Petitioners’ unreasonable attempt to
disenfranchise voters by waiting to bring these claims until
after the election, the piecemeal relief they seek would create
an equal protection violation of the kind recognized in Bush
v. Gore, 531 U.S. 98 (2000). In a nutshell, Petitioners ask
this Court to invalidate votes cast in Dane in Milwaukee
counties but not votes cast in the same manner elsewhere in
the state. Counting a vote cast in Green Bay but not one cast
In an equivalent way in Madison or Milwaukee would deny
Wisconsin voters the equal protection of the law.
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In Bush, the U.S. Supreme Court reversed a decision
of the Florida supreme court in the 2000 general election
that, during a recount much like the one here, resulted in
“arbitrary and disparate treatment [of] voters in
different counties.” Id. at 107. One kind of “uneven
treatment” on which the court frowned was “counties us[ing]
varying standards to determine what was a legal vote.” Id.
These county-by-county differences violated the Fourteenth
Amendment’s requirement that “[h]aving once granted the
right to vote on equal terms, the State may not, by later
arbitrary and disparate treatment, value one person’s vote
over that of another.” Id. at 104—05. The only way to avoid
those problems during a recount would have been to “adopt]
] . . . statewide standards for determining what is a legal
vote.” Id. at 110.

Petitioners’ request to invalidate votes only in Dane
and Milwaukee counties would violate these basic equal
protection principles recognized in Bush. Each category of
allegedly “illegal” votes they identify rests either on
statewide guidance or on conduct that surely occurred
statewide. But Petitioners, presumably for partisan reasons,
have picked only two counties in which to invalidate votes.

First, consider Petitioners’ assertion that election
officials in Dane and Milwaukee should not have considered
absentee ballot envelopes to be the necessary written
applications. (Pet. 9 19-20, 29-38.) But WEC’s statewide
guidance indicates that “[tlhere should be a written
application for each absentee ballot envelope except those
issued in-person in the clerk’s office” (Pet. App. 195
(emphasis added).) It is therefore almost certainly true that
other counties and municipalities across Wisconsin took the
same approach as Dane and Milwaukee counties, meaning
that Petitioners’ legal argument would affect many other
absentee votes outside these two counties. But granting
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Petitioners their relief would leave such ballots untouched
anywhere 1n Wisconsin except Dane and Milwaukee
counties, where they would be invalidated.

Second, Petitioners attack absentee ballots in Dane
and Milwaukee counties in which election officials filled out
missing address information in the witness certification.
(Pet. 99 21-22, 39—-45.) Again, however, WEC gave statewide
guidance to this effect:

[Cllerk[s] should attempt to resolve any missing

witness address information prior to Election Day if

possible, and this can be done through reliable
information (personal knowledge, voter registration
information, through a phone call with the voter or

witness). The witness does not need to appear to add
a missing address.

See Wisconsin Elections Commission, Spoiling Absentee
Ballot  Guidance, Oct. 19, 2020, «available at
https://elections.wi.gov/node/7190. So, there are surely many
more absentee ballots across Wisconsin where election
officials filled out missing witness address information; but,
again, Petitioners would have all those votes count, unless
they were cast in Dane and Milwaukee counties.

Third, Petitioners seek to invalidate ballots cast in
Dane and Milwaukee counties by certain voters who claimed
indefinite confinement status. (Pet. 9 23-24, 46-57.) They
contend that many such voters were not, in fact, indefinitely
confined as defined in Wis. Stat. § 6.86(2)(b). Even if some
Wisconsin voters had improperly claimed this status, there
1s no reason to think they resided only in Dane and
Milwaukee counties. Yet Petitioners ask this Court to throw
out these votes only in two counties, leaving all others in
place.

Finally, Petitioners challenge absentee ballots that
were witnessed and dropped off at various parks in Madison
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before election day. (Pet. 99 26, 58-60.) Ballots dropped off
at these so-called “Democracy in the Park” locations are not
meaningfully different from those deposited in absentee
ballot drop boxes that proliferated across Wisconsin to
handle the expected surge in absentee ballots.8

Invalidating votes in these four categories only in
Dane and Milwaukee counties would result in the kind of
“arbitrary and disparate treatment [of] voters in
different counties” rejected in Bush, 531 U.S. at 107.
Invalidating, for instance, an absentee ballot cast in Dane or
Milwaukee County without a separate written application
but not one cast similarly elsewhere would impermissibly
result in “uneven treatment” through “varying standards to
determine what [is] a legal vote” from county to county. Id.;
see also Hunter v. Hamilton Cty. Bd. of Elections, 635 F.3d
219, 242 (6th Cir. 2011) (citing Bush for the proposition that
“[s]tatewide equal-protection implications could arise” when
equivalently situated votes are counted in some counties but
not others); League of Women Voters of Ohio v. Brunner, 548
F.3d 463, 476 (6th Cir. 2008) (a state may not “arbitrarily
deny [residents] the right to vote depending on where they
live”).

The Fourteenth Amendment requires Wisconsin to
apply “statewide standards for determining what is a legal
vote.” Bush, 531 U.S. at 110. Because Petitioners’ requested
relief would instead impose a patchwork of rules that vary
depending solely on the county where a voter lives, it would
be unconstitutional.

8 See, e.g., https://www.wbay.com/2020/10/10/five-absentee-
ballot-drop-boxes-activated-in-green-bay/;
https://www.wisconsinwatch.org/2020/10/wisconsin-absentee-
ballot-drop-box-search/.
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CONCLUSION

Respondents Wisconsin Elections Commission and its
Chair ask this Court to deny the petition for original
jurisdiction,

Dated‘ this 1st day of December 2020.
Respectfully submitted,

JOSHUA L. KAUL
Attorney General of Wisconsin
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CERTIFICATION

1 hereby certify that this response conforms to the
rules contained in Wis. Stat. § (Rule) 809.19(8)(b) and (c) for
a response produced with a proportional serif font. The
length of this response is 7183 words.

Dated this 1st day of December 2020.

COLIN R. STROUD
Assistant Attorney General

by

Hegzm
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INTRODUCTION!

A Presidential election is one of the most important matters in our Republic,
representing to all Americans, and to the world, the sanctity of the rule of law. This
matter poses the fundamental legal question regarding such an election: Do our state
statutes governing elections mean what they say?

Wisconsin has made explicit choices on how it will conduct its elections,
including a choice to treat absentee voting with great caution and guard it with
mandatory rules. The Wisconsin Elections Commission (“WEC”) made choices
explicitly contradicting what those statutes required and then, either on WEC’s
advice or on their own volition, municipal clerks chose not to follow the absentee-
voting statutes.

This Court must address these fundamental issues immediately, as
identifying the validly appointed Presidential Electors to represent Wisconsin must
be done on a timetable set in the United States Constitution which cannot be
changed. There is no time for review by the Court of Appeals, the issues posed are
of extraordinary statewide importance, and these fundamental legal issues can only

be authoritatively resolved by this Court.

! Citations to “P. App. ___” refer to the page(s) of the Appendix filed with Petitioners’ Emergency
Petition to Bypass the Court of Appeals in this matter; citations to the transcript of the Recount
proceedings in Milwaukee County appear as “Milwaukee Cty. Trans. [date] at [page:line]”; and
citations to the transcript of the Recount proceedings in Dane County appear as “Dane Cty. Trans.
[date] at [page:line].”
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ISSUES PRESENTED

1. May the State of Wisconsin establish mandatory procedures for absentee
voting by law?

2. Were the procedures established by the laws of the State of Wisconsin for
absentee voting complied with in Dane and Milwaukee Counties in the November
3, 2020 election?

3. Are the remedies prescribed by Wisconsin’s election laws for violations of
absentee-voting requirements mandatory?

RELIEF REQUESTED

1. That this Court take jurisdiction of this matter.

2. That the Court set an expedited schedule for briefing and oral argument
within a time period that will allow for complete resolution of this case prior to
January 6, 2021, the date for consideration of electoral votes in the United States
Congress. If the Brief submitted herewith is accepted as Appellants’ Opening Brief,
a schedule the Court could consider is: 1) Responsive Briefs of other Parties due
Wednesday, December 16, 2020; 2) Appellants’ Reply Brief due Saturday,
December 19, 2020; and 3) oral argument the week of December 21, 2020.

3. That the Court consider this a Motion to Accept the Brief filed herewith as

the Petitioner/Appellants’ Opening Brief.

2
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STATEMENT OF THE CASE

l. Procedural Posture.

This matter was previously before this Court on a request for Original Action.
Trump v. Evers, No. 2020AP1971-OA, 2020 Wisc. LEXIS 191, at *1 (Dec. 3,
2020). After this Court declined the Petitioners’ request, Petitioners immediately
began an action by Notice of Appeal in the Circuit Courts of Dane and Milwaukee
Counties, the matters were consolidated, the parties presented the appeal, and the
Circuit Court ruled. (P. App. 537-544). A Notice of Appeal of the Circuit Court’s
December 11, 2020 Final Order was immediately filed, and this Petition to Bypass
was filed as quickly as possible with the Clerk of this Court. (P. App. 550).

Il.  Granting the Petition to Bypass is Essential to the Law of this State and

to the Public Confidence in the Integrity of the Presidential Election and
Future Elections.

This Court should immediately take jurisdiction because there is an exigent
and compelling public interest in obtaining a prompt and authoritative determination
of the election for President and Vice President of the United States. A decision by
this Court is essential both as to the November 3, 2020 election and to all future
elections. A determination of the legal issues unquestionably will control the
outcome of this case.

The outcome of this case will affect the voting rights of all the citizens of
Wisconsin and, particularly, those voting as absentee electors. A failure to
immediately address the fundamental legal issues would leave in doubt the outcome

of the 2020 election for President and Vice President of the United States and would
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forever negatively affect the public’s confidence in our elections, as well as the
capacity of the Judiciary to serve as the ultimate arbiter of legal disputes. Only this
Court can act with authoritative finality.

A Bypass Rules.

Wis. Stat. § 808.05(1) provides that this Court may take jurisdiction of an
appeal if "[i]t grants direct review upon a petition to bypass filed by a party[.]" Wis.
Stat. § 809.62(1r) sets out some of the criteria the Court will apply to determine if a
Bypass will be granted, but notes those are “neither controlling nor fully measur|[e]
the Court’s discretion . . .”

Wis. Stat. § (Rule) 809.60(1) provides that a party may file with this Court
“a petition to bypass the court of appeals pursuant to § 808.05 no later than 14 days
following the filing of the respondent's brief under 8 809.19[.]" The petition to
bypass "must include a statement of reasons for bypassing the court of appeals.” Id.

This Court's Internal Operating Procedures also address a petition to
bypass:

2. Petition to Bypass, Certification and Direct Review. A party may

request the court to take jurisdiction of an appeal or other proceeding

pending in the Court of Appeals by filing a petition to bypass pursuant

to Wis. Stat. § (Rule) 809.60. A matter appropriate for bypass is

usually one which meets one or more of the criteria for review, Wis.

Stat. 8§ (Rule) 809.62(1),> and one the court concludes it will

ultimately choose to consider regardless of how the Court of Appeals

might decide the issues. At times, a petition for bypass will be granted
where there is a clear need to hasten the ultimate appellate decision.

2 The criteria for granting a petition for review in this Court are found in Wis. Stat. § (Rule)
809.62(1r).

4
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Wisconsin Supreme Court Internal Operating Procedures, 11.B.2.

B. The Petition Satisfies the Criteria for Bypass and Should Be
Granted.

In our country, the Presidential election is one of the most solemn and
significant events for all citizens. It represents the ultimate statement by all
American citizens concerning the sanctity of the rule of law and the peaceful transfer
of Executive power. It is unlike any other election, and its importance is recognized
uniformly by American courts. Bush v. Gore, 531 U.S. 98, 112 (2000); Libertarian
Party of Ohio v. Blackwell, 462 F.3d 579, 594 (6th Cir. 2006); Green Party of Ga.
v. Kemp, 171 F. Supp. 3d 1340, 1367 (N.D. Ga. 2016); Nader v. Keith, No. 04 C
4913, 2004 U.S. Dist. LEXIS 16660, at *22 (N.D. Ill. Aug. 23, 2004)

As such, the legal issues raised during the Recount, addressed in this Appeal,
are certainly as “special” and “important” as any case this Court is likely ever to
hear. This Court has previously granted bypass in election-law cases of lesser
moment. Elections Bd. of Wisconsin v. Wisconsin Mfrs. & Commerce, 227 Wis. 2d
650, 653, 670, 597 N.W.2d 721 (1999). See also NAACP v. Walker, 2014 WI 98,
111, 18, 357 Wis. 2d 469, 851 N.W.2d 262 (2014).

The legal issues posed are more fully described in the Brief of Petitioners
filed simultaneously with this Petition, and Petitioners respectfully incorporate that
Brief by reference. The circuit court’s decision has fully decided any factual matters,
so no factual determinations remain to be made. The sole remaining issues are legal

and, thus, fall squarely within the purview of the Court. Wis. Stat. § 809(1r)(3).
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Ultimately, only this Court can issue a decision with statewide effect. Wis.
Stat. § 809.62(1r)(2). A decision not to bypass would be, in effect, a decision by this
Court never to allow a meaningful review of the Presidential election results in
Wisconsin prior to January 6, 2021. A stop in the Court of Appeals would be little
more than an exercise in futility with regard to one of the central errors committed
during the election and Recount— the municipal clerk’s issuance of 170,140
absentee ballots without first having received a written application from the electors,
and the Boards of Canvassers’ failure to exclude those ballots. (P. App. 18, 20-21,
29-30). That issue has already been addressed and decided in a published opinion
of the Court of Appeals. See Lee v. Paulson (in re Ballot Recount), 2001 WI App
19 (applying the plain language of Wis. Stat. 88 6.84(2) & 6.86(1)(ar) and ordering
the removal of all absentee ballots issued without a corresponding written
application from the final vote totals and changing the outcome of an election). In
light of Lee, the Court of Appeals cannot do anything other than reach the same
conclusion in this case. Cook v. Cook, 208 Wis. 2d 166, 189-90, 560 N.W.2d 246,
256 (1997) (“we conclude that the constitution and statutes must be read to provide
that only the supreme court, the highest court in the state, has the power to overrule,
modify or withdraw language from a published opinion of the court of
appeals”). After the Court of Appeals conforms its ruling in this case to Lee, there
is no doubt Respondents would then petition this Court to review the case. As to
these, and the other matters of statutory construction, there is not sufficient time to

follow that course.
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In addition, there can be little doubt that the issues regarding the statutes
governing absentee voting are of the type that will “recur unless resolved by the
Supreme Court.” Wis. Stat. 8 809.62(1r)(3). Absentee voting has dramatically
increased over the years and will likely continue to increase. The issues raised by
Petitioners concerning the mandatory character of the statutes, the remedies required
for violations, and the legal effect of WEC advice, will most certainly recur in future
recounts and elections and will control how future absentee voters cast their ballots.
If this Court does not act, every future absentee voter will doubt if the vote they cast
will be counted. The resulting lack of confidence in all future Wisconsin elections
would be catastrophic.

C. The Court Should Grant Bypass Because the Time for a

Meaningful Decision is Too Short to Allow for Intermediate
Appellate Review.

In a more ordinary case— involving for example, the election of a
member of a multi-member government body, such as a legislative chamber
which can function without every member—this Court might wait for the Court
of Appeals to issue a ruling before considering the case. However, here a grant
of bypass is essential to ensure that the issues raised in this case are resolved so

there can be a determination in Congress on January 6, 2021, of which slate of
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electors, those pledged to Trump-Pence or those pledged to Biden-Harris, are
properly counted as Wisconsin’s votes for President and Vice President.®

Final resolution of judicial controversies can take as long as January 6th
because, under the Constitution, none of the votes cast for President and Vice
President are opened before that date. As the WEC explained in its earlier filing
in this Court, the winner of Wisconsin’s ten electoral votes can be certified
“after the electors have convened and cast their electoral votes,” and before
January 6. Response of Respondents Wisconsin Elections Commission and
Commissioner Ann Jacobs in Case. No. 20AP1971-OA, filed Dec. 1, 2020, at

8.4

3 Following the recommended approach to situations involving court challenges in Presidential elections
which are not resolved by the time the Presidential electors must cast their votes pursuant to Art. I, §
1,cl. 4,and 3 U.S.C. 8 7 (this year, December 14), the Trump-Pence Campaign has requested its electors
to sign and send to Washington on that date their votes, to ensure that their votes will count on January
6 if there is a later determination that they are the duly appointed electors for Wisconsin.

This practice dates back at least as far as 1960, when the Kennedy electors in Hawaii voted on the date
the Electoral College met, even though on that date the Nixon electors had been ascertained by the
acting Governor to have won the state; only after further litigation were the votes of the Kennedy
electors approved and ultimately counted in Congress. See, e.g., Vasan Kesavan, Is the Electoral Count
Act Unconstitutional?, 80 N. Car. L. Rev. 1654, 1691-92 (2002). See also Michael L. Rosin & Jason
Harrow, “How to Decide a Very Close Election for Presidential Electors: Part 2,” Take Care Blog, Oct.
23, 2020 (https://takecareblog.com/blog/how-to-decide-a-very-close-election-for-presidential-electors-
part-2) (visited Dec. 9, 2020) (concluding that if “a state wants to have its electoral votes counted, but
which presidential electors were appointed by the voters on election day remains uncertain . . . there is
only one possible solution: both potentially-winning slates of electors should cast electoral votes on the
day required while the recount continues™).

% See also Bush v. Gore, 531 U.S. 98, 144 (2000) (Ginsburg, J., dissenting) (noting that the date
that has “ultimate significance” under federal law is “the sixth day of January,” the date set by 3
U.S.C. § 15 on which “the validity of electoral votes” is determined); Laurence H. Tribe, Comment:
eroG .v hsuB and Its Disguises: Freeing Bush v. Gore From Its Hall of Mirrors, 115 Harv. L. Rev.
170, 265-66 (2001) (noting that the only real deadline for a State’s electoral votes to be finalized is
“before Congress starts to count the votes on January 6”).
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We agree with WEC that because January 6, not December 14, is the real
deadline, it is not “necessary to super-expedite state court proceedings . ..” Id.
Nonetheless, any realistic prospect that this matter can be given due deliberation
by this Court, and resolved soon enough that any aggrieved party would have a
reasonable opportunity to seek United States Supreme Court review, does
require that this Court grant bypass and set the appeal for expedited briefing and
argument. It is simply not plausible that this appeal could be definitively
concluded in the next three weeks or so if the parties were first required to brief
and argue in the Court of Appeals.

CONCLUSION

This Court should grant the Petition for Bypass, and enter such other and
further orders so as to ensure that the matter can be entirely resolved before January

6, 2021.
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Dated this 11th day of December, 2020.
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Ms.- So the time is 10:03. We're going to go on the record. This is
a deposition of Andrew Hitt conducted by the House Select Committee to Investigate the
January 6th Attack on the United States Capitol pursuant to House Resolution 503. At
this time, | would like to ask the witness to please state his full name and spell his last
name for the record.

The Witness., Andrew Hitt, H-i-t-t,

Ms- And, counsel, can you please state your full name and spell your
last name for the record, please.

Mr. Biskupic. Sure. Counsel for Mr. Hitt is Steven Biskupic from the law firm
Biskupic and Jacobs. And Biskupic is spelled B as in boy, i-s-k-u, P as in Peter, i-c.

Ms.JB. Great. Thankyou. My name is | . -d |
serve as investigative counsel for the select committee. My colleague to the left, can
you please introduce yourself.

Mr IR I'm- and | am a senior investigative counsel at the
committee and also the additional title of counsel to the Vice Chair Liz Cheney.

MsJII. And to my right is R B Hcis-
professional staff member for the select committee. And we also have some other staff
members for the select committee on the line as well.  This will be a staff-led deposition.
If any members of the select committee join, they, of course, may choose to also ask
questions., | will try to announce them as | see them join so that you're aware Mr, Hitt,
Under the House deposition rules, neither committee members nor staff may discuss the
substance of the testimony you provide today unless the committee approves its release.

You and your attorney will have an opportunity to review the transcript.
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Before we begin, | would like to discuss a few ground rules. We will follow the
House deposition rules that we have provided to you with the subpoena. There is an
official reporter transcribing the record of this deposition. Please wait until each
question is completed before you begin your response, and we will try to wait until your
response is complete before we ask your next -- our next question. And | know with
virtual proceedings, it can be a little difficult. So | apologize if | ever interrupt you. |
won't take it -- please don't take it personally, and | won't take it personally as well.
There is a little bit of a delay at times,

The stenographer cannot record nonverbal responses, such as shaking your head
or nodding your head. So it is important that you answer each question with an audible
verbal response. We ask that you please provide complete answers based on your best
recollection. If my question isn't clear, and it probably won't be at times, just please ask
for me to clarify. If you don't know the answer, please say so. You may only refuse to
answer a question to preserve a privilege recognized by the select committee. If you
refuse to answer a question based on a privilege, staff may proceed with the deposition
or seek a ruling from the chairman on the objection. If the chairman overrules such an
objection, you are required to answer the question.

| also want to remind you that it is unlawful to deliberately provide false
information to Congress. And we tell that to everyone. It's not specific to you. Since
this deposition is under oath, providing false information could result in criminal penalties
for perjury and/or providing false statements. Do you understand that?

The Witness. Yes.

IVIs._ Okay. Great. Would you please stand and raise your right
hand to be sworn in.

The Reporter. Sir, do you solemnly declare and affirm, under the penalty of
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perjury, that the testimony you are about to give will be the truth, the whole truth, and
nothing but the truth?

The Witness. | swear.

IVIs.- Logistically, please let us know if you need any breaks, or if at
any time you would like to discuss anything with your attorney. We can go off the
record, mute ourselves, turn off the video, and feel free to talk to your counsel, and then
we can get back in. If you ever, you know, want water or anything, just let us know. |
know that these can be really draining. Just raise your hand. Perfect. Okay. Great.

The Witness. Okay.

Ms. - Is there anything that you wanted -- any questions you have or
anything you wanted to discuss before we start?

The Witness. No.

EXAMINATION

sy Ms |

Q  Okay. Let's pull up exhibit 1, please.

Mr. Hitt, can you see that clearly?

A Yes, | can.

Q  Great. Okay. Sothisisexhibit 1. You understand thatyou are
appearing pursuant to the subpoena dated January 28, 2022, which should be what
you're looking at right now on your screen. Is that right?

A Yes, | do.

Q  Andyou're the Andrew Hitt listed in the subpoena in exhibit 1. |s that

A Yes, | am.

Q  Okay. Partofthe subpoena requires you to produce documents and
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information, including electronically stored information. Do you understand that?

A Yes.

Q  Canyoujust briefly describe the efforts that you took to comply with the
January 28th subpoena?

A Yes. So | have a couple of different email addresses that | used during my
time kind of as chairman. So | have an_, and | have anll I --

IVIr.- Sorry, you don't have to say the full email address if you prefer to
not have it on record. So you're welcome to if you want, but if you have any privacy
concerns, you don't have to say the whole address.

The Witness. Okay. Soundsgood. Thankyou.

So what | did was -- | first went to the time period, the relevant time period that
we're talking about here, and | looked at everything in my inbox, everything in my sent,
and my calendar, and then | checked also my deleted or my trash box as well. From

there, then, | took specific terms, like "elector," "electors' meeting," "Jan 6,"

"January 6th," and did searches within the email. And then, from there, | did people
searches. So, as | was doing my review and sort of refreshing myself of what happened,
then | started doing searches for different names that were then generated records.

For text messages, | did something similar, | -- well, | went to my text messages
and would kind of put in the people to go back that far. | would put the -- bring up that
person, and then | would scroll back to that time period and reviewed all of the texts with
that person. And then | again used the search terms that | talked about and searched
for any text messages that would bring up, for example, "elector" or "electors' meeting"
or "electors."

oy . [

Q  Perfect. Andthankyou. And we saw | think some emails from the two
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Generally, the people want To and volunteer Tor these
ceremonial type jobs. And then there Is two at large. 50 | was told that generally the
chairman IS -- the chalrman ot the party would serve as the chalrman ot the electors, and

SO, | agreed to do that. And we Tilled out that paperwork on Uctober bth.
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No, certainly, It still was a possibility. I hat was | believe -- you know, It
really wasn't until arter Novembper Z/th, | started to have -- we started to, you Know, have
our suspicions that we would be asked To do That, you Know, because they were asking

TOr the electors. BUTIT wWas, It Was certalnly arter that where that advice came Trom Joel

vlson.
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| told him outright that | hope they are not planning on asking us to do anything

lIke try and say we are the only proper electors. He said he didn't think so.
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Wwell, | certainly wouldn't have wanted 1o say that we were the only proper
electors when Biden had won the State. BUT, IT a court had ruled that the challenges
prevalled, then | understood -- my understanding was there could be this alternative slate

OT electors that would have to, you Know, would have To have met and done similar wWork.

S0 my KPW, Kepublican Party oT wWisconsin, counsel, Joe Uison, would have
given me, you Know, advice on thal. ANnd he Is The one Who walked me Througn the
Hawall case and why our electors would need 1o meet.  And, you Know, Talk To me about
the tact that the only way these electors would really count Is It a court said so.  And
Then, ultimartely, aiso, the Governor would have 1o send a Certricate o, I Think, IT's called
a certiticate or TInal determination that would aiso Indicate that these were the electors

TO pe utilized.
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And he I1s who | would have

10 Interacted witn.
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And do you recall who he was talking tor It sounds Trom the text messages
that he was talking to other tolks ¢

A I don'tT thinKk we -- | don't belleve we talked about that.
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Do you recall It you had any other concerns when you heard -- you know,
when you talked to IMr. Henson aside tfrom saying that the Kepublican Party electors are
the only proper electorsr

A I don't recall any otners, no.
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S50 was It your understanding IVir. Jetrterson, he 1S asking why
don't -- whoever called you Just talk to IVIr. Iroupls because he was actually the one
Involved In the litigationr

A I hat's correct.
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Frustrated with
national figures,
not Troupis or
anyone putting

nracciliira nn

ANnd you mignt have already answered this, but Just To contirm, when you
say In your message, 10 be honest with you, I'm starting to run a little low on tolerance
for some of this,” what was -- you Know, what you reterring to when you sald “some ot
tnis ¢

A | believe, again, | was reterring to these -- these national Tigures who were
Talking about WIsconsin, and they were on |V doing press conterences, and what they

were saying simply was not accurate.
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[11:01 a.m.]
By Ms. |

Q Do you recall when the Wisconsin -- the recount was completed?

A | think the recount was completed like kind of around December 10th or
11th, because then they would have filed the petition. | believe it would be called in the
Wisconsin Supreme Court the next -- the next day or the same day, which | think was
around Friday, December 12th, or -- no, that would have been -- | think it was around
December 11th -- Friday, December 11th, if | have my dates right.

Q  Okay. |haveit, and | could be wrong, that the recount was completed
around November 29th, and that the Biden-Harris margin expanded -- | think it was
maybe a couple hundred votes. Does that sound right?

A | don't -- | don't recall the specific -- if that's --

Q  Okay.

=

--what you have, then I'm sure it is.
Q  Okay.
A There's a lot of nuance to the election laws and the reviews, so -- there's a
canvass that takes place, | recall, and then there's the recount, and then there is kind of
like the review of the recount. And I'm pretty sure that the -- they filed with the
Wisconsin Supreme Court like that December 10th or 11th time period. So something
would have triggered that. | don't know if it was a circuit court review or what it was,
Q At least, though, from your recollection, the recount was completed before
December 14th?
A Yes.

Q  Gotopage 2 of the same text message thread.
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{-= VI, UISON ana | and tnen anotner Iawyer, vir. Kelly, ana I, you Know, nao
some pretty extensive conversations. 1 aontrecall IT | ever asked tnat speciTiC question.
(@] vla ivir. uison ever tell you tnat ne was recelving any pressure to -- 1c
g€t -- TO nelp convene tnis meeting OrT tTne alternate electors -- tine Kepuplican rarty

€1ectors on vecemper 14inr

A NO, ne aia not.

S0 I learnea really tnrougn viark Jerterson tnat ne€ was taik -- that tne 1€ga,
(eams were -- were 1alkKing ana tnat -- my unaerstanaing was vir. uison ana wir. 1roupis

were In, you Know, some Kina o1 rrequent conversations.
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50, | mean, It seems pretty clear that he wrote a numper oT memo -- memaos.
He Was really tne one that was SOrt oT gulding tnis wnole process and nad come up witn

tne strategy ana Kind o7 I1ald IT out,

S0 up unti, you Know, vecemper 4tn, Nda you naa dany aireci

communications witn anvone rrom tne Irump campaign apout meeting on
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vecemper 1L4tn 1O0r tne aiternate e1ector meetingr

Ine only person wouila nave peen Liayton nenson on Novemper Z/tn, ano

tnen Joe ulison Kind OT Ieading up 1o tne 4tn. 1 donTt belleve | talked to anypoday eise In

tnat time perioa.

VVEIl, TOr -- 1T0r me, 1 guUess my I€gal counsel saia tnat we neeaea to meet.
INat was on vecemper 4in. vecemper /tn, | cCallea a meeting again witn our 1ega
counsel. Inat was, | pelieve, at like 5 In tne arternoon. I NAaA also talkea 1o specia:
counsel 1o tne KPVV at L1 O CIOCK Tnat morning ana workea our way tnrougn tne Issue.

SPECITICAlly Called nim ana askea wnetner or not ne was In tne 1I00p on tnis alternate

electors meeting. He sala ne wasn t.
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UKay. BUt otner tnan tne cnange peing tnat Ie€gadl counsel tola you 1o meet,
youre not aware or wnat €1s€ mignt nave prompteda tne aecision to actually -- to actuaily
meet on vecemper L4wnr

A 50 certainly tne -- tne pendaing -- tne litigation. >0 I TninK1he -- IT we're
£0INg past Kina Or1 lIKe vecemper 4tn, tne main tning, at 1Ieast Nere In vvisconsin, wouio
nave peen tne vvisconsin >upreme Lourt ltigation tnat was tne recount. ANa tnen, even
once tney aeciaed tnat on the morning o1 the 141N, IT Was only -- IT was a 4-3 aecision.

50 IT wWas very, very Close tnat tney -- tney woula nave overturnea pasically tne resuits,

ana tnen tnadat was £0INg 1O 20 1O Tne unitea >lates supreme Court,
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VVell, tnat s wny I met witn I1egal counsel, TO Kina o1 walk tnrougn, you Know,

e} wndat dare we aoing, ao we nave tne autnority to ao It, wndt dre we going to ao arter It,
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SOrt OT unaerstanaing tnat, pasically, IT we ailan t meet, tnat IT was completely walvea.

Z ANA wnat | mean py that s, IT wWe -- IT We dlan T meet and a cCourt supsequently
3 ruiea tnat tnese cnallenges In visconsin were successtul, the guiaance | was given iIs It
4 WOoula pe Irrelevant pecause tne elector meeting nad not taken place.
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(aon t KNOwW TOr certain, put, at tne time, | rememper tninking that
all OT TNnOSe Or at I1east some OT Tnatl wWould alsoO nave 1O be sent Tor tne -- TOor tnis 1o ao
anvining. vinerwise, wnat we aia on vecemper 14Tn Is pasically meaningiess.

(9 ANAa wno was tne Iegal counsel wno tolda you tnis --

A vir. viIson.

(9 -- dbout tne walverr

viIr. Uison.  UKay. was It any otner peopie that you recall tola you thatr

A rony —- 1 TninkK I oniy really talkea witn vir. uison ana wir. Keiy. 1 talkea to
VIr. 1TOUpPIS -- yOU KNOW, 100KINE at my pnone recoras, I tnink tnere's one call in tnere,
snortcall. laontrememper, you Know, tne supstance o1 tne conversation, put |

aianT--1alantinteract or talk mucn witn tne 1rump 1egal campaign team.
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ANa --ana i -- It pecame very ciear to me tnat vvisconsin was |[ustin -- on a

airrerent patn ana in a airrerent position.
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QUT I rememper | Nave a texXt message 1o Iviark Jerrerson, wnicn you
Qropaply saw, wnere | sala sometning like, cieariy tnere s -- you Know, cieariy all -- tnere Is
sometning more goIing on nere witn all tne el1ectors meeting.
ANa, again, It seemea Iike vvisconsin was |[ust In a aifterent place, on a airrerent

Qdtn tnan -- tnan these otner >tates.
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NO. NO. | medan, we reieaseqa our statement to expidin everyining.
NINK That, TOr me, tne DISEEer - Tne Issue was | aian't -- Tnis was an alternative siate o1
electors. 1 aia not want anyone 1o tnink that we were saying we were tne proper or tne
only proper siate o1 electors. >0 1 aianTtT--1 aiantwant to makKe a PDIg deal out OT tnis.
INis was a contingency plan in case tne -- you KNnow, tne cCourt ruiea in tne rrump

campdlgn s 1avor,
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A [ e Y [ (ISR | [ SISO WSS .Y . SNSRI FPSIPIRSIRSRETR I S O
-l L L var Il 1 a - 1.0 sl ol [ ] I ar n 1 ne

Ms._ Did you ever tell any -- anyone that, that, you know, we're
doing this, but it's only if the litigation goes in favor of President Trump and changed the
results?

The Witness. Yes. |even said it at our electors meeting. That was -- you
know, the remarks | made, | think, were solely basically focused on that. And -- and
then, of course, the press release that | did indicated that and, you know, probably -- you
know, every single media interview | would have done would have been -- would have,
you know, indicated that as well.

Ms. - So | know we've been going for a while. Do you want to
maybe take a -- maybe like a 5-minute break?

The Witness. That's up toyou. I'm --1'm okay.

Ms._ Okay. We'll -- we can -- maybe take a 5-minute break? We
can come back at --

The Witness. Sure.

Ms.- Well, it's our time 11:55. I'm not quite sure which time zone
you're in.

The Witness. Yeah. It's 10:50 here, so --

vis . ofay.

The Witness. --we'll come back in 5.

Ms.- Great, Okay. So we'll go off the record at 11:50.
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[Recess.]

IVIs- So let's go back on the record. It's 11:57.
sy ms. [INEG—_:

Q Let's pull up exhibit 8.

These are text messages that you produced to us, Mr. Hitt, with Mark Jefferson.
If you can -- can you see that?

A Yes.

Q Okay. Great. Solbelieve these messages are from December 5th, based
off of the Trump tweet that you shared. Does that sound about right, December 5th?

A Yes. |Ithinkso.

And what's the Bates number, Mr. Biskupic asked?

Q  Oh, excuse me. It's 80, 8-0.

A Eighty. Okay.

Yeah. December 6th.

Q  Oh, December 6th. Okay. Perfect. Okay. That's helpful. Thank you.

Do you recall this --

A Yep. |actually -- | noticed -- sorry.

Q  Oh, perfect. Thank you.

So Mr. Jefferson says to you: "Now, how are we gonna get this silly electors
meeting canceled? | fear that we won't."

Yourespond: "We won't. We will have to carefully craft a press release. Do
you think we can do it virtually?"

Do you recall having discussions with Mr, Jefferson about trying to get the
Republican Party elector meeting on December 14th canceled?

A | mean, you know, not in any kind of significant way beyond kind of what you
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{wantea to makKe sure our -- our Intent was Known, wnat we were aoing,

ana wny we were aoing It was Known ana was on tne recora.

EXHIBIT G



Case 2024CF001295 Document 33 Filed 02-28-2025 Page 101 of 147

EXHIBIT G



Case 2024CF001295 Document 33 Filed 02-28-2025 Page 102 of 147

EXHIBIT G



Case 2024CF001295 Document 33 Filed 02-28-2025 Page 103 of 147

EXHIBIT G



Case 2024CF001295 Document 33 Filed 02-28-2025 Page 104 of 147

[

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58

[12:08 p.m.]
sy vs. NG

A No, correct. He is the United States Senator for Wisconsin.

Q  Did he say that he was going to, you know, ask the legislature to do this, to
appoint the Republican Party electors?

A He did not, but, you know, | think -- | think there are news reports of him
talking about this. And | know, at some point | think in 2021 here, he went to the
legislature to talk to them about that. And there's news reports on that. Some of
those meetings, private caucus meetings were leaked out to the media. So there's some
public information on that.

Q  When you -- you just mentioned a minute ago that you were not in favor of
this proposal of the State legislature appointing their own electors. Is that right?

A Correct.

Q  Soyou mentioned the memo. What else, | guess, led you to believe that
that was not something -- that the State legislature should not do in Wisconsin?

A | guess | don't recall -- | don't recall who | would have talked to about this, if
this was Joel Olson or if it was just legislative counsel memo, but it didn't seem the
legislature had the power to do that in Wisconsin.

Ms. . Yeah, that's fine.

BY MR.INEG__:

Q In addition to the question about the legislature's power, did you have a
concern that maybe there wasn't a factual basis for the legislature to do that, meaning
there was not sufficient evidence that had been proven of fraud to overturn the results of

the election in Wisconsin?

EXHIBIT G



Case 2024CF001295 Document 33 Filed 02-28-2025 Page 105 of 147

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

59

A Well, certainly, only if a court would have ruled that way, then there
wouldn't have been anything to support that, If the court would have, for example,
taken the absentee ballots that didn't have an absentee ballot application and tossed
them out, then maybe there would be a factual basis. But, absent some sort of ruling
and a recount or by a court, there wouldn't be,

sy ms. |G

Q  Did Senator Johnson give any reasons from what you recall as to why he
wanted the State legislature in Wisconsin to take action?

A No, not that | recall.

Q  Did Senator Johnson want you to do anything about it with respect to the
State legislature?

A No, it was more of a, | would say, a general complaint and that a legislature
should do it. He didn't ask me to call anybody. | don't know if he implied if he was
implying that | should. Certainly, | think it would be fair that he would have left the
conversation or understanding that | wasn't going to do that.

Q  We've heard from various officials -- stories of the pressure that they felt
from the public to do something in the State, that there was this perception from their
constituents that they weren't doing enough to support President Trump. Did Senator
Johnson reference, you know, reports that he was getting or pressure he was receiving
from constituents to do something in Wisconsin?

A Yes. And that, you know, | think that would have sort of been my
experience as well if you consider -- my constituents are kind of grassroots activists.
There was a lot of complaints and concerns that we weren't doing enough.

Q Do yourecall what -- when you received calls, what people wanted you to

do?
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50 alIa you 1eel -- aia you personally Te€eil pressure, 1 guess, to use your woras
N TNIS Text, TO TINa a way arouna tne eiectoral college auring tne ZuZu eiectionr

A NO, | really -- 1 really aijan t.
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pressure building on them to find their way around the electoral college, | guess, | am just
trying to understand more about -- pressure to -- what was the reference to the electoral
college and getting around it?

A | think it had to do with the State legislature choosing the electors. That
was, you know, the next text message down. So | think that's what it was in regard to.

Q  And you perceived that, at least in the State of Wisconsin, having the State
legislature appoint their own electors could be perceived as a way of finding their way
around the electoral college?

A Steve would like to talk to me for a second.

Q  Oh,sure. Yeah, we cango on mute and stop the video if you want.

[Discussion off the record.]

sy ms. [ GG

A Okay. I'm back.

Q  Okay. |can--areyou prepared to answer, or | can repeat the question?

A Yeah, could you repeat it for me, please?

Q  Yeah. Solwasjusttrying to understand what you meant by there is a huge
amount of pressure building on them to find a way around the electoral college. What
were -- what was your perception of the ways around the electoral college?

A | guess, | don't -- | don't know if this text even really makes sense. | think it
had to do with the legislature choosing the electors. It might have had -- it might have
been -- it probably made more sense after the conversation, but | don't -- | don't really
know what else to offer beyond that, except that, you know, my perception was that
there was this pressure out there that was building.

Q  And pressure on legislators in the State of Wisconsin and, | guess, Members

of Congress as well?
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{ KNOW WE Ve LdIKEQq, | LNINK, Previously peiore you menuonea 4 stdLerment,
aiscussions apout potential statements TOr -- apout tne vecemper L4tn meeting.  Lan
you explaln your recoliection o1 tnis statement Trom Ivir. 1rouplis, includaing wny ne
pPrepareaitr

A >0, actually, wir. Jerterson preparea It.
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D0 IT'S your unaerstanaing tnat vir, Jerterson preparea tnis 1or wvir. 1roupisr
A YEs. INat s my unaerstanaing.
(9] UO you KNow wnetner vir. 1roupis at tnis point In time nad any Input into
tne statement:
A raont--1aontinink ne naa at tnat point. I TNINK TNnere was a separate
emall wnere Ivir. Jerterson sent It To vir. >cnimming, wno was sort o1 aoing

communications work witn vir, 1roupis. AnNa ne 1ookea at It,
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(T seemea 1o pe, you KNow, a similar situation ana a
preceaent tnat was In place tndt, you KNow, really |ustitiea tne vvisconsin eiectors
meeting. INIS Nas nappenea perore. And, you Know, | aont KnoOw tnat | Can g0 INTO
tne INs and outs OT Tne 1egal case rignt NOw. BUTIT wWas certainly one or tne -- one or tne

Key aspects Or Kina OT tne Iegal aavice tnat was given to us.

JUST simiiar In tnat tnere was an election tnat was still In aoupt,
tnat -- STl In aoupt ana proceeaings were ongoing. AnNa tnat It made tnen sense 1o ao
nis alternative elector meeting to prevent tne complete walver o1 the walver IT a court

ruled In Tavor OT Tnat specITIC Campailgn,
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{ JUST meant tnat I'm TIne wWith the statement IT -- SO The Implication Is g0

dnNeda dana sena It to vir. 1roupis 1or nis review,
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YOU KNOW, IVIr. IrouplIs IS propaply tne preeminent guy In

vvisconsin on eiection 1law ana recounts, ana, you KNnow, ne s very well respectea.
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UO YOoUu rememper ever reviewing a
mMEMmMO tNAt talKs apOoUt vviIsconsin Iaw TOr vir. Lnesepror

A NOT TOr Ivir, LNESEPro. | was WOrking reaily |[ust witn ivir. vison.
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(aon tpeleve vir. 1rouplis ana | ever taikea apout tnis. | was talking to vir.
ulison. YOU KNOow, | KNnew ne was my lawyer. >0, YOU KNnow, Judge 1roupis ana I |[Ust --

aon-trecall naving any conversations witn nim.
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INat was g0InNg 10 pe my Claim to Tame.
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( EUEeSS | was ToCcusea on our medaila statements, ana tne 1act tnat my unaerstanding was
tnis -- tnese alan t mean anvyining uniess tne cCourt ruiea so ana uniess a bovernor, vou

KNOW, sent tne certiticate or1 Tinal aetermination.

UJO you recail, or ao you kKnow wnen you supmittea -- wnen tne aocuments

wWere supmittea 1rrom tne vecemper 14tn meeting, wnetner tnere wdas any leteer
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expiaining tne Nntgation tnat was ongoing In vwisconsin ana tne posItion tnat tnis was
contingent TOr tnis electoral siater
A 1 aon ttnink tnere was any Ietter, | tnink, penaing. I mean, certainly, we

naa puplic statements, dana I, you Know, tnink It was well-known. But, No,
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Jefferson ended up drafting, but | guess | --

Mr. Biskupic. What's the Bates number?

sY Ms. GG -

Q  Fifty. Five, zero. And definitely take a moment to review it so you can -- if
it refreshes your recollection.

A Yeah, | mean, | don't remember, unless this matches that email that Mr.
Jefferson sent me on 10 of December 13th. Hereitis. Yeah, it looks to be the same.
So this -- well, | don't know where this one came from, | guess, | don't know,

Q  Okay.

A Yeah.

Q  Soyou don't recall who drafted this statement? Because it does appear a
little bit different.

A Yeah, itis. It looks like -- I'm sorry, | don't know.

Q Noproblem. If youcan turn back to exhibit 8. This is a chain with Mr. -- a
text message chain with Mr. Jefferson. So let's go to page 3, which would be Bates 82.
And | think you might have referenced this conversation earlier. You said: I'm not sure
what to do with this. And it appears to be a message you relayed to someone named
Whitney Meyers, and this is December 11th, 2020. Do you recall this message?

A Not from at the time, no. Not until | produced the documents.

Q Do you know who Whitney Meyers is?

A No, | don't.

Q Do you remember talking to Ms. Meyers at the time, after she sent you this
message?

A Yeah, | don't believe | called her back.

Q  Okay. A partof her messageis: In addition to needing to know the status
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[1:07 p.m.]
sY s |

Q Okay. Anddoyouremember what -- because my understanding is the
meeting began around noon. Is that right?

A Yeah, | think that's right.

Q Okay. Sodoyouremember whattime you all got to the actual capitol
building?

A | think it was like shortly before noon, like maybe 11:55.

Q  And did you have security with you when you arrived?

A Oh, yeah. Yep. The RNC provided security service.

Q  Okay. Anddid you all come in together or -- into the capitol building itself
or -- you know, kind of tell us how that -- how that went, actually getting into the
building.

A Yeah. No. We just got out of the vehicles and walked into the building
and then took the elevator up. | think we -- | don't recall if -- | don't think everybody
probably fit in one elevator. They're fairly small there. So we waited for everybody to
get up there, and then -- and then we did our -- did our meeting.

Q  Did you see any press when you arrived at the capitol building, that you can
recall?

A Yeah. No, | don'tthinkso. |know that--1know that Mark talked to some
reporters on -- on the way there.

Q Do you recall if you were allowed to bring cell phones into the meeting?

A Yeah. Well, | think we were. | don't remember not bringing a cell phone.

Q Do youremember if you saw the Democratic Party electors at the capitol
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them already, and said, you know, this is -- | just said, this is kind of nuts, you know,
that -- that they would -- that they would need this. Like, how disorganized are they
that they would have to ask for this now?

Q  Did you ever hear why they wanted someone to fly the original elector
papers to -- to Congress?

A It sounds like they -- sounds like the Senate President's Office had not
received the elector papers, even though -- even though the tracking number said they
had received them.

Q  Sois it your understanding they -- they wanted someone to fly the papers
because it didn't seem like the papers had been at least acknowledged by the Senate
President's Office?

A Yeah. |mean, that's -- | never talked to Mr. Roman or anybody, but that's
certainly what it seemed like.

Q Do you know why -- you know, at this point, it's December 4th -- why this

was needed --

IVIr.- January.

IVIs.- Yeah. ForJan---excuse me. ForJanuary 4th.

By s. [

Q  -- why this was needed for January 6th, you know, 2 days before?

A No, | didn't. Beyond that, it seemed like maybe our paperwork hadn't been
there. | know -- 1 knew that the campaign had just -- you know, they filed
December 29th, that petition, in the United States Supreme Court. | believe it was
around January 2nd or 3rd -- maybe it was like the 3rd that they filed for expedited
review in the United States Supreme Court.

So | didn't know if, you know, this was -- the Supreme Court was about to rule. |
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Q  So goinginto January 6th, 2021, did you have any expectation that the -- you
know, the purported electoral votes that the Republican Party had cast would be counted
by Vice President Pence during the joint session?

A Again, only if a court -- only if the United States had ruled that way before.

Q Okay. And --and to your -- best of your recollection, did they on
January 6th, or before?

A No. They--no, no. | believe it was February 22nd when they finally
denied cert of that Wisconsin recount case.

Q  Okay. So--which, in effect, meant that Joe Biden was the winner of the
popular vote in Wisconsin?

A Yes, absolutely.

Q  Okay.

=

Yes, that's correct.

Q  Okay. And where were you on -- on January 6th?

A | was in Florida. There was a Republican National Committee had their
winter meeting, so -- oh, it was not Jacksonville, but Jacksonville, like the -- whatever that
island is off the coast there is where | think -- where our meeting was.

Q  And do you have any information relating to -- to the attack on the Capitol
that day?

A | do not.

Q  Okay. Okay.

IVIs._ Well, | think we're -- we're done here, Mr. Hitt. Thank you so
much for your time today.

IVIr.- So you know the kinds of things we're interested in. Is there

anything else that we should know that we haven't asked about yet?
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The Witness. Not that | can think of, but if | think of anything, | will -- I'll talk to
Steve, We'll let you know. We'll -- I'll look at the social media stuff. And, of course, if

you have any other questions, please let us know.

IVIr.- Great.

Ms, _ All right.  Well, really appreciate your time, Mr. Hitt. And |
know it was -- you were asked a lot of questions, so we appreciate your patience going
through all the documents and also for -- for your production. It's been helpful today.

You know, if anything comes up, we'll -- we'll reach out to your counsel. And as
you just said, if you happen to see anything, any relevant information in any of your social
media messages, if you can provide that, we would appreciate that.

With that being said, we can conclude this deposition. It's 1:38 p.m. Eastern
time. We can go off the record.

[Whereupon, at 1:38 p.m., the deposition was recessed, subject to the call of the

chair.]
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